2021 LEGISLATIVE AND
CASE LAW UPDATE

PREDFDA



The Planned Real Estate Development Full Disclosure
Act, (“PREDFDA”) N.J.S.A. 45:22A-45.1 was
amended July 13, 2017, with provisions becoming
effective November 1, 2017



PREDFDA regulations were released May 20, 2020,
effective immediately



CAI filed a lawsuit seeking a stay. Matter still
pending in the administrative courts

Overview



The statutory amendments were predominantly to
address inequities in the voting process for
homeowner association elections, and the manner
in which By-Laws are changed.



However, there were significant changes involving
voluntary versus mandatory membership.



Njcola.org has prior presentation and impact on
voluntary communities



Additional changes to regulations may be made
once lawsuit is concluded

Where to find the law



Planned Real Estate Development Full Disclosure
Act (“PREDFDA”), P.L. 1977, c. 419(C. 45:22A-21 et
seq.), specifically, P.L. 1993, c. 30(C. 45:22A-43 et
seq.), N.J.S.A. 45:22A-21



PREDFDA Administrative Code Regulations N.J.A.C
5:26-1.1



NJ Non-profit corporation N.J.S.A. 15A:1-1 et seq.



www.gannlaw.com

Ad. Code Regulation highlights



Only the 1993 amendments (ADR, open meetings)
and the 2017 amendments apply, most of PREDFDA
does not apply to lake assocciations.



Applicable changes start at N.J.A.C. 5:26-8.1
Community Associations:



Meetings must be open, and held in the community,
or if no suitable room, offsite. Must be large enough
to accommodate members, and accessible

Good standing


Member is in good standing with respect to eligibility to vote in
executive board elections, vote to amend bylaws, and
nominate or be a candidate for a position on the board when
the member:



1. Is current in the payment of common expenses, late fees,
interest on unpaid assessments, legal fees, or other charges
lawfully assessed;



2. Is in compliance with a judgement for common expenses,
late fees, interest on unpaid assessments, legal fees, or other
charges lawfully assessed;



3. Is in full compliance with a settlement agreement with
respect to the payments of assessments, legal fees, or other
charges lawfully assessed; or



4. Has requested or is participating in Alternative Dispute
Resolution (ADR) or in a court proceeding for a dispute over a
matter that affects the owner’s good standing

Elections



Elections must be held at least every two years,
terms cannot be more than four years



Any proxies used by the association shall contain a
clear and prominent notice that use of the proxy is
voluntary on the part of the granting owner. The
proxy may be revoked at any time before the proxy
holder casts a vote. If the association allows the use
of proxies, it shall also make absentee ballots
available



One vote per household

Elections, continued


The association shall verify the eligibility of the voters
and count the ballots in a non-fraudulent and verifiable
way.



Any depository for physical ballots shall be secured.



All ballot tallying shall occur publicly, and the ballots
shall be open to inspection by any member of the
association for a period of 90 days from the date of the
election.



All ballots shall be cast in an anonymous manner.



If the bylaws permit, and the association member
consents, a ballot may be cast electronically if it is
administered by a neutral third party and anonymity is
maintained.

Election Notice-Call


Any election meeting held by the board shall require both a
notice calling for nominations and a notice of election.



The association shall provide written notice calling for
nominations to all members not fewer than 30 calendar days
and not more than 60 calendar days prior to mailing the
election meeting notice informing them of the right to
nominate themselves or other members in good standing as
candidates for the executive board. Such notice shall specify
the process for submitting nominations.



Association members shall have a minimum of 14 days from
the mailing of the request for nomination during which they
may submit their nominations to the board president or
otherwise as provided in the association’s bylaws. The
deadline shall be provided in the notice.

Election Notice of Meeting



Following the nomination period, a notice of
election shall be sent to all members, in writing and
made by personal delivery, by mail, or
electronically, not fewer than 14 days and not more
than 60 days prior to the date of the election.

Ballot requirements


The election meeting notice shall contain a copy of the
ballot.



If the bylaws permit, the notice shall include an
absentee ballot with instructions for returning the ballot.
If the bylaws provide for a proxy ballot, an absentee
ballot shall also be included.



The ballot shall contain the names of all candidates in
alphabetical order by last name, shall not indicate
incumbent board members, shall list each candidate’s
name in the same font, in the same size, and in the
same font color and shall indicate what office and
term each candidate is seeking.



Must include space for write-in candidates for as many
seats as are up for election

Requirement to Offer ADR



A minimum of 30 days prior to the election, the
association shall notify residents who are not in good
standing, stating the reason why the resident is not
in good standing. The notice shall state that
residents have the right to contest the board’s
determination by requesting Alternative Dispute
Resolution. Residents shall be allowed to rectify their
standing up until five business days prior to the
election date.



Problematic as case law has determined dues
challenges are derivative, and not subject to ADR

Removal of Trustees



The board shall not remove an elected member for
disagreeing with the majority or for violating any
confidentiality agreement without affording the
elected member Alternative Dispute Resolution
(ADR) in which the ADR provider concludes from
substantial credible evidence that there was a
breach that adversely affected the interests of the
association members as opposed to that of the
executive board.



Problematic because most associations have ADR
mediation, not arbitration

Appointment of Trustees



An association may fill a vacancy in the board
created by resignation, death, or failure to maintain
reasonable qualification to be an board member,
including maintaining good standing, or following a
vote in favor of removal open to all association
members in accordance with the terms of the
bylaws. Any board position that has been filled by
an appointee in such instances shall be subject to
election within a year following such appointment

Open Board Meetings


The bylaws must include a requirement that Board
meetings where a binding vote of the board is to be
taken shall be open to attendance by all members
and voting-eligible tenants.



A binding vote is a vote made with a quorum of the
executive board members present.



The board shall provide a brief explanation of the basis
and cost entailed in the matter that is the subject of
any binding vote and include the explanation in the
minutes for the meeting.



Associations may adopt a policy for comments by
association members and voting eligible tenants during
meetings. Such policy shall be applied uniformly.

Notice of Board Meetings


An open meeting schedule must be posted within seven days
of the Annual Meeting at the place or places at which notices
are posted, containing the time, date, and locations of such
meetings.



Any changes shall be made at least seven days prior to the
scheduled date and posted.



In addition to the posted open meeting schedule, notice of at
least seven days prior to any such meeting shall be given to all
members giving the time, date, and location of the meeting,
agenda items to the extent known, including items for
discussion, items for action, and reoccurring items



Notice must be prominently posted in at least one place on
the property accessible to all owners at all times; posted on
the association’s website and included in any association
newsletter; or personally provided to member by mail, handdelivery, or electronic means.

Executive Session


The Board may hold a meeting in Executive Session
(Votes taken in executive session are not binding. If the
matter requires a binding vote, it shall be taken at a
subsequent open meeting in a manner that does not
disclose any confidences)



Items where disclosure would constitute an
unwarranted invasion of individual privacy;



Pending or anticipated litigation or contract
negotiations;



Those involving employment, promotion, discipline, or
dismissal of a specific employee or officer of the
association;



Those falling within the attorney-client privilege

Minutes


Minutes for the open sessions of meetings shall be
taken for each meeting. The minutes must include the
board members present and their titles; clear
identification of any matters addressed or voted, a
record of the votes, and a brief explanation of the
basis for and cost entailed in the matter .



The minutes shall be made available to association
members in a timely manner before the next meeting
and may be identified as “draft” or “unapproved.”



If a meeting is recorded electronically, members shall
have access to the electronic recording, as well as the
written record, including the right to make a copy of
electronic or written records.

Cancellation



When the Board has determined to cancel a
scheduled open meeting, it shall post notice of the
cancellation at the meeting site by the time the
meeting is scheduled to begin.



The Board shall promptly post the notice of
cancellation at the location on the property where
notices are posted and, if applicable, its website.



The notice shall state when the meeting will be held
and the reason for the cancellation.

By-Laws Amendments



Notice of the meeting to amend the bylaws, must
provided to all members at least 14 days prior to the
date of the meeting and must include a copy of the
proposed language.



The Board alone may amend the bylaws without a
vote open to all association members when
necessary to render the bylaws consistent with
State, Federal, or local law.

2019/2020 Amendments
The 2017 amendments to PREDFDA established that residents in private
communities are members of the association. Attempts to modify PREDFDA to
exclude lake associations from its provisions were introduced in 2019 in a bill
sponsored by District 24 representatives Oroho, Wirths and Space, which was
conditionally vetoed by Governor Murphy.




The amendments failed to pass in 2019 and were re-introduced in 2020 as
S908/A2480, which passed nearly unanimously, with Assemblyman Brian Bergen,
an avid supporter of lake associations from District 25, the sole dissenting vote.

The Governor vetoed the legislation again in the summer of 2020, recognizing
the attempt to shield certain property owners who objected to contributing, but
noting that “the interests of these property owners must be carefully balanced
against the interests of all other parties, including those property owners who have
previously been contributing to their associations.” The Governor emphasized the
need to “safeguard the ability of lake associations to collect funds necessary to
comply with critical environmental, health, and safety requirements…”



Case update



Ramapo Mountain Lakes v. Property Owners,
Bergen County Docket No.

Court determined PREDFDA amendments did apply to
voluntary lake association, and mandatory assessments
could be made on all property owners who had
notice. Court concluded only those properties sold
after the restrictions of record were recorded had
notice.

Cases, continued



Purcyszki v. Lake Parsippany Property Owners Assoc.
Morris County, Docket No. MRS-C-2-17

Court found that language in the deeds permitting use
of the lake supported a decision of the Board to assess
all property owners in the community.


Dixon v. Union Mill Lake Colony Club, Burlington Co.
Docket No. BUR-L-002239-18

Court found that all members must contribute to the
support and maintenance of the common properties.

Dam cases



Crispino v. Sparta Township, the Supreme Court of
New Jersey struck Sparta’s resolution imposing a
special assessment to fund a private dam
restoration project. According to the court, the
Township arbitrarily applied the special assessment
to plaintiffs’ properties because the expert report
relied on by the Township did not apply any reliable
methodology to assure that the assessment
allocating the costs among the properties was “in
proportion to and not in excess of the benefits
conferred,” as required by the Safe Dam Act.

2015 Dam Case


New Jersey Department of Environmental Protection v. Alloway Township, the DEP
filed an enforcement action alleging violations of the SDA by defendants William
Cobb, the County of Salem, and Alloway Township (collectively, the defendants). The
Court concluded that all defendants were “owners or persons in control of a dam or
reservoir within the meaning of the [SDA]” and apportioned the costs of compliance
among the three defendants: sixty-five percent to the County, twenty-five percent to
Cobb, and ten percent to the Township.



This overruled New Jersey Department of Environmental Protection v. Mercer County
Soil Conservation District regarding the terms “owner or person having control of a
reservoir or dam” as used in the SDA. In Mercer County Soil Conservation District,
a person must have more than legal ownership of a dam or reservoir; rather, he also
must have constructed or exercised some degree of control over the dam or reservoir
or have had the legal authority to exercise control.



However in Alloway Township the Appellate Division rejected this interpretation that
the commonsense understanding of the word “owner” does not support it, the Court
also noted that the “legislature intended the SDA to have the broadest possible
remedial application and envisioned enforcement actions against multiple
responsible parties.”



Subsequent cases have applied this theory to dam owner responsibilities.

Other legislative efforts


Passage of legislation to provide common interest
communities immunity from COVID19 claims (to protect
against uninsured claims arising from exposure to the novel
coronavirus). This legislation was passed and signed into law by
the Governor on July 1



Prospective legislation dealing with mandatory Board Member
training and Manager Licensing. Those bills have now been
introduced (A5492/S3790 and A5493/S3789), and the sponsors
and CAI are negotiating the proposed statutory language to
maintain the benefits of these initiatives for our members while
at the same time minimizing the costs and drawbacks of the
current language.



Adoption of uniform common ownership interest legislation
(the revival of UCIOA by the NJ Law Review Commission –
S2261/A4265). This bill was nearly unanimously approved by the
legislature, for the second time, and now sits on the Governor’s
desk awaiting his signature
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